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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

G.R. Case No. 383/2015 

  u/s 447/323/506/34 IPC 

State of Assam 

-Vs- 

1. Shon Malakar 

2. Dimbeswar Sarma 

3. Deben Sarma………….Accused (s) 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the state           : Mr. A. Barman, A.P.P. 

For the accused       : Smti. J. Barman, Advocate. 

Dates of evidence    : 26-10-2016, 28-02-2017 & 21-01-2019 

Date of argument    : 18-02-2019 & 06-03-2019. 

Date of judgment    : 06-03-2019                      

     J U D G M E N T 

PROSECUTION CASE: 

1. The prosecution case in brief as unfolded from the 'ejahar' dated 13-03-

2015 filed by Bishan Deo Rai is  that on 13-03-2015 at about 5:00 pm the 

accused persons namely Shon Malakar, Dimbeswar Sarma & Deben Sarma along 

with other 20/25 persons tried to encroach the boundary of his land by erecting 

bamboo fence and when they restrained the accused persons Shon Malakar and 

Dimbeswar  Sarma assaulted his wife Tarabati Devi with lathi and rod over her 

body causing injuries and grievous injuries over her head. Accused Shon Malakar 
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and Dimbeswar Sarma assaulted his daughter Binita Kumari with a bamboo guj 

causing injuries. The accused persons also threatened to set their house on fire. 

2. The said 'ejahar' was received and registered as Nalbari PS case no 

184/15 u/s 143/447/325/506 IPC dated 13-03-2015. After completion of 

investigation charge-sheet no. 137/2015 dated 30-04-2015 was submitted 

against accused persons namely Shon Malakar, Dimbeswar Sarma and Deben 

Sarma u/s 447/323/506/34 IPC. Copy was furnished to accused persons. 

Particulars of offence u/s 447/323/506/34 IPC were read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i) Whether on 13-03-2015 at about 5:00 pm the accused persons in furtherance 

of common intention entered into the property in the possession of the informant 

Bishan Deo Rai intending to commit offence or to intimidate, insult or annoy and 

thereby committed an offence punishable u/s 447/34 IPC? 

ii) Whether on 13-03-2015 at about 5:00 pm the accused persons in furtherance 

of common intention voluntarily caused hurt to informant's wife Tarabati Devi and 

informant's daughter Binita Kumari and thereby committed offence punishable 

u/s 323/34 IPC? 

iii) Whether on 13-03-2015 at about 5:00 pm the accused persons in furtherance 

of common intention committed criminal intimidation by threatening the 

informant Bishan Deo Rai and his family members with injury to their person, 

reputation or property with intend to cause alarm to them and thereby 

committed an offence punishable u/s 506/34 IPC? 

 

 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The prosecution examined six witnesses while the defence declined to adduce 

any evidence. The statement in defence of the accused persons Shon Malakar & 

Dimbeswar Sarma u/s 313 Cr.P.C. were recorded wherein they denied their 
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involvement with the alleged offences. The recording of statement in defence of 

accused Deben Sarma is dispensed with. I have heard the arguments advanced 

by learned counsels of both sides and also perused the evidence available on 

record, my findings with reasons are as follows: 

5. PW 1 Bishan Deo Rai who is the informant deposed that the accused 

persons are his neighbours. On 13-03-2015 at about 5:00 pm he went to bring 

the cow from the paddy field which is near his house. He saw that Shon Malakar 

armed with bamboo guj along with 20/25 other persons were coming from the 

western side of his house. His wife restrained Shon Malakar from erecting the 

bamboo guj in her boundary. Dimbeswar Sarma picked up one 'khonta' to hit his 

wife. His wife caught hold of the 'khonta' with her hand. Shon Malakar hit his 

wife with the bamboo guj over her head from behind. When he came near his 

wife Shon Malakar and the other persons chased to assault him.  His daughter 

Binita Kumari came to rescue his wife and Shon Malakar hit his daughter upon 

her hand. His son informed the police. The accused persons fled away. He filed 

the 'ejahar'. 

6. In his cross-examination PW 1 deposed that about 50 persons saw the 

incident. He knew the persons by their face but he does not know their names. 

Nasir Ali and Atul Ali saw the incident. 

7. PW 2 Tarabati Devi deposed that the informant is her husband. The 

incident took place at about 5:00 pm. Shon Malakar along with Dimbeswar 

Sarma came to erect fence upon her boundary. When she went to restrain 

Dimbeswar Sarma tried to hit her with a iron 'khonta'. She caught hold of the 

iron 'khonta'. At that time Shon Malakar hit her from behind with a bamboo 'guj' 

over her head. She fell down and became senseless. She later came to know the 

Shon Malakar also hit her daughter Binita Devi over her hand with a bamboo guj. 

She regained sense at Nalbari Civil Hospital.   

8. During cross-examination PW 2 deposed that the P.O. is near the national 

highway and many persons pass by the road. 

9. PW 3 Binita Kumari deposed that the incident took place on 13-03-2015. 

Her mother went near the tubewell to wash utensils. Shon Malakar came from 
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the south-western corner and tried to encroach their land boundary with bamboo 

guj in his hand. When her mother restrained Shon Malakar hit her mother over 

her head from behind with a bamboo guj. When her mother was about to fall 

down she went and caught hold of her mother. At that time Shon Malakar hit 

over her left hand with a bamboo guj. Her elder brother Munin Kr. Roy called the 

ambulance. 

10. During cross-examination PW 3 deposed that at the time of the incident 

many people assembled at the highway but they ignored and passed by. There 

are houses of other people about 200 mtrs. from her house. 

11. PW 4 Munin Kr. Roy deposed that the incident took place on 13-03-2015 

at about 5:00 pm He was inside his house. Hearing hulla he came out and saw 

Shon Malakar and Dimbeswar Sarma and 20/25 other persons. Shon Malakar had 

a bamboo guj in his hand and Dimbeswar had one iron rod 'khonta'. He called 

the police over phone. He saw that Dimbeswar lift up the 'khonta' to hit his 

mother. His mother caught hold of the 'khonta' with her hand at that time Shon 

Malakar hit his mother from behind with the bamboo guj over her head. He 

called the ambulance over phone. When his sister went to rescue he rmother 

accused Shon Malakar hit her over her hand with the bamboo guj. 

12. During cross-examination PW 4 deposed that about 50 persons saw the 

incident. He knew Ratul Ali and Nasir Ali. 

13. PW 5 Dr. Kameswar Lahkar (M.O.) deposed that on 13-03-2015 he 

examined Binita Kumari, D/o- Bishan Deb vide OPD 4549/15 and found i) 

swelling of left forearm 3 cm X 2 cm. Age of injury- fresh caused by blunt 

weapon and simple. The medical report has been exhibited as  Exhibit 2. On the 

same day at about 5:00 pm he examined Tarabati Devi vide OPD registration no. 

4552. The patient came with history of assault and semi consciousness. No 

external injury was found. Patient was adviced CT-scan of brain as there are 

history of alleged semi consciousness but the patient did not come with the 

report. The medical report has been exhibited as Exhibit 3 . 

14. During cross-examination PW 5 deposed that the nature and age of injury 

are not mentioned in the report. The injuries may take place by falling down. 
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15. PW 6 Dipankar Boro (I.O.) deposed that on 13-03-2015 he was posted as 

SI at Nalbari PS. The informant Bishan Deo Rai filed an ejahar which was 

registered as Nalbari PS case no 184/15 U/S 143/447/325/506 IPC. He was 

endorsed by the OC Nalbari PS to investigate the case. He recorded the 

statement of the informant along with victim Tarabati Devi and Binita Kumari at 

the Police station. The injured Tarabati Devi was sent to SMK civil Hospital for 

treatment. On 14-03-2015 he visited the P.O., drew sketch map and recorded the 

statements of Munin Kumar Rai. On 20-04-2015 all the three accused persons 

appeared at P.S.. After interrogation the accused persons were released on bail. 

On 30-04-2015 he collected the injury report of the victim and submitted Charge-

Sheet against the accused persons. 

16. During cross-examination PW 6 deposed that PW 1 Bishan Deo Rai did 

not stated before him that Shon Malakar came with 22-25 persons armed with 

Bamboo Guj and when his wife restrained Dimbeswar Sarma took one Khonta to 

hit his wife and Shon Malakar hit his wife with Bamboo Guj from behind over her 

head. PW1 Bishan Deo Rai did not stated before him that the accused persons 

also chased him when he came to rescue his wife and when his daughter came 

to rescue her mother then Shon Malakar hit her with a bamboo guj. PW 2 victim 

Tarabati Devi did not stated before him that Son Malakar hit her with a bamboo 

guj from behind over her head. PW3 Binita Kumari did not stated before him that 

on 13-03-2015 at about 5 PM her mother went toward the tube well for  washing  

utensils Son Malakar came with persons to encroach the boundary from  South-

west side. PW 3 did not stated  that Son Malakar hit her mother with a bamboo 

guj from behind over her head and when her mother was about to fall down she 

went and caught hold of her mother and at that time Shon Malakar hit her with a 

bamboo guj over her left hand. PW3 Binita Kumari did not stated before him  

that her elder brother called the ambulance. PW 4 Munin Kumar Rai did not 

stated before him that he called the ambulance. PW 4 did not stated before him 

that his sister and mother was assaulted with Khonta and bamboo guj. 

17. PW 6 deposed during cross examination that he did not recorded the 

statement of Durlav Ramchiary. & Dinesh Sarma. And neighbouring persons of 

the P.O. The witnesses are of the same family. 
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18. To bring home charge u/s 447 IPC the prosecution has to prove that the 

accused entered into or upon property in possession of another with an intention 

to commit an offence or to intimidate or insult or annoy any person in possession 

of such property. 

19. It has been held in a catena of decisions that before an accused is held 

guilty of criminal trespass under section 447 IPC it must be proved that some 

criminal intent was present in the mind of the accused, without proof of intention 

to commit an offence and mere knowledge that such action would cause insult or 

annoyance are not sufficient to constitute criminal trespass. 

20. It appears there is no evidence regarding the quantum of land and the 

extent of boundary of the land of the complainant on the south western corner 

under which he was in actual physical possession .The prosecution failed to prove 

that the place of occurrence was in exclusive possession of the complainant.   

21. Section 319 IPC defines ‘hurt’ and states- whoever causes bodily pain, 

disease or infirmity to any person is said to cause hurt. 

22. Section 321 IPC defines ‘voluntarily causing hurt’ and states - whoever 

does any act with the intention of thereby causing hurt to any person, or with the 

knowledge that he is likely thereby to cause hurt to any person, and does 

thereby cause hurt to any person, is said “voluntarily to cause hurt”. 

23. Section 323 IPC provides the punishment for voluntarily causing hurt and 

states- Whoever, except in the case provided for by section 334, voluntarily 

causes hurt, shall be punished with imprisonment of either description for a term 

which may extend to one year, or with fine which may extend to one thousand 

rupees, or with both. 

24. In order to bring charge u/s 323 IPC the prosecution has to prove that 

the accused voluntarily caused bodily pain, disease or infirmity to the victim and 

the accused did so with the intention of causing hurt or with the knowledge that 

he would thereby cause hurt to the victim. 

25. It appears that PW 1 deposed that Dimbeswar Sarma picked up one 

'khonta' to hit his wife and his wife caught hold of the 'khonta' with her hand. PW 
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2 deposed that Dimbeswar Sarma tried to hit her with a iron 'khonta' and she 

caught hold of the iron 'khonta'. PW 4 deposed that he saw Dimbeswar lift up the 

'khonta' to hit his mother and his mother caught hold of the 'khonta' with her 

hand. 

26. PW 1 deposed that Shon Malakar hit his wife with the bamboo 'guj' over 

her head from behind. PW 2 deposed that Shon Malakar hit her from behind with 

a bamboo 'guj' over her head due to which she fell down and became senseless. 

PW 3 deposed that Shon Malakar hit her mother over her head from behind with 

a bamboo guj. PW4 deposed that Shon Malakar hit his mother from behind with 

the bamboo guj over her head. 

27. As per Exhibit 3 medical report victim Tarabati Devi came with history of 

assault and semi consciousness. No external injury was found. 

28. PW 1 deposed that his daughter Binita Kumari came to rescue his wife 

and Shon Malakar hit his daughter upon her hand. PW 3 deposed that when her 

mother was about to fall down she went and caught hold of her mother and at 

that time Shon Malakar hit over her left hand with a bamboo guj. PW 4 deposed 

that when his sister went to rescue his rmother accused Shon Malakar hit his 

sister over her hand with  bamboo guj.  As per Exhibit 2 medical report Binita 

Kumari sustained simple injury and there was swelling of left forearm 3 cm X 2 

cm. 

29. In order to to bring home charge u/s 506 IPC the prosecution has to 

prove that the accuseds threatened someone with injury to his person,reputation 

or property, or to the person, reputation or property of another in whom the 

former was interested. The accused did so with intent to cause alarm to the 

victim of offence.The accused did so to cause the victim to perform any act 

which he was not legally bound to do. 

30. There is no evidence that the accused persons threatened the informant 

and his family members with injury to their person, reputation or property with 

intend to cause alarm to them. 
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31. Section 222(2) Cr.P.C. provides that when a person is charged with an 

offence and facts are proved which reduce it to a minor offence, he may be 

convicted of the minor offence, although he is not charged with it. 

32. It is well settled that the medical report is corroborative in nature. It 

appears that the version given by victim/eye witnesses is well supported by 

medical evidence on record. 

33. It has been argued by the defence that the eye witness are interested 

witness and the prosecution case is not supported by single independent witness. 

It is well settled that the evidence of relatives cannot be excluded solely on the 

ground that they are interested witness. 

34. While appreciating the evidence of victim/eye witnesses. I find that apart 

from minor inconsistencies inspite of lengthy cross examination the defence could 

not shake their credibility. In the deposition of witnesses there are always some 

normal discrepancies however honest and truthful they may be but there appears 

to be no justifiable ground to disbelieve the testimony of the victim/eye 

witnesses and the omissions in the statement recorded by the I/O does not 

render the prosecution case fatal. 

35. It appears that the prosecution failed to prove charge u/s 447 IPC & 506 

IPC against the accused persons beyond all reasonable doubt. The prosecution 

also has not been able to prove common intention but I find accuseds 

Dimbeswar Sarma and Shon Malakar laible for individual act of commission of 

minor offence u/s 352 IPC upon victim Tarabati Devi. I also find accused Shon 

Malakar liable for individual act of commission of offence u/s 323 IPC upon victim 

Binita Kumari. I hold the accused persons guilty under the aforesaid sections and 

convict them there under. No evidence of commission of offence is found against 

accused Deben Sarma and he is accordingly acquitted and set at liberty 

forthwith. 

36. Considering the facts and circumstances of the case, I am of the opinion 

that this is not a fit case to invoke the provision under section-360 of Cr.P.C. or 

Probation of Offenders Act, 1958. Heard the convicts on the quantum of 

sentence and they pleaded to be dealt leniently. 
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37. Considering the nature and gravity of offence I am of the considered 

opinion that imposition of fine would meet the ends of justice and accordingly, I 

sentence the convict Dimbeswar Sarma   to pay a fine of Rs.500/- (Rupees five 

hundred) for offence u/s 352 of Indian Penal Code and i/d of payment of fine to 

undergo simple imprisonment for one month. I sentence convict Shon Malakar to 

pay a fine of Rs.1,000/- (Rupees one thousand) for offence u/s 323 IPC and 

Rs.500/- (Rupees five hundred) for minor offence u/s 352 of Indian Penal Code 

and i/d of payment of fine to undergo simple imprisonment for one month for 

each offence which shall run concurrently. 

38. The fine amount if recovered from the convicts, Rs.1,000/- (One 

thousand) be paid to victim Smti Tarabati Devi & Rs.1,000/- (One thousand) be 

paid to victim Binita Kumari as compensation. A copy of the judgment be 

furnished to the convicts free of cost. 

Given under my hand and seal of this court on this 6th day of March, 2019. 

         Addl. Chief Judicial Magistrate,  
         Nalbari 

APPENDIX 

Prosecution witness: 

PW 1- Bishan Deb Rai 

PW 2- Tarabati Devi 

PW 3- Binita Kumari 

PW 4- Munin Kr. Rai 

PW 5- Dr. Kameswar Lahkar (M.O.) 

PW 6- Dipankar Boro (I.O.) 

Prosecution Exhibits: 

Exhibit 1 – 'Ejahar' 

Exhibit 1(1) – Signature of the informant 

Exhibit 2 – Medical report 

Exhibit 2(1)- Signature of Dr. Kameswar Lahkar (M.O.) 



G.R. Case No. 383/2015 

-10- 

Exhibit 3- Medical report 

Exhibit 3(1)-  Signature of M.O. 

Exhibit 4- Sketch map 

Exhibit 4(1)- Signature of Dipankar Boro (I.O.) 

Exhibit 5- Charge-sheet 

Exhibit 5(1) - Signature of I.O. 

Defence witnesses : 

Nil 

Defence Exhibits : 

Nil                                                                                                                                          
  

            Addl. Chief Judicial Magistrate,           
   Nalbari. 

06-03-2019 : 

  Accused Shon Malakar & Dimbeswar Sarma are present . Co 

accused Deben Sarma is absent with steps vide pet no 7850 showing cause 

which is allowed . 

  Further, heard learned counsels of both sides. Judgement is 

pronounced and delivered in open court which is written in separate sheets and 

tagged with the C/R. 

  It appears that the prosecution failed to prove charges u/s 447 

IPC & 506 IPC against the accused persons beyond all reasonable doubt. The 

prosecution also has not been able to prove common intention but I find 

accuseds Dimbeswar Sarma and Shon Malakar liable for individual act of 

commission of minor offence u/s 352 IPC upon victim Tarabati Devi. I also find 

accused Shon Malakar liable for individual act of commission of offence u/s 323 

IPC upon victim Binita Kumari. I hold the accused persons guilty under the 

aforesaid sections and convict them there under. No evidence of commission of 

offence found against accused Deben Sarma and he is accordingly acquitted and 

set at liberty forthwith. 
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  Considering the facts and circumstances of the case, I am of the 

opinion that this is not a fit case to invoke the provision under section-360 of 

Cr.P.C. or Probation of Offenders Act, 1958. Heard the convicts on the quantum 

of sentence and they pleaded to be dealt leniently. 

  Considering the nature and gravity of offence I am of the 

considered the opinion that imposition of fine would meet the ends of justice and 

accordingly, I sentence the convict Dimbeswar Sarma  to pay a fine of Rs.500/- 

(Rupees five hundred) for offence u/s 352 of Indian Penal Code and i/d of 

payment of fine to undergo simple imprisonment for one month . I sentence 

convict Shon Malakar to pay a fine of Rs.1,000/- (Rupees one thousand) for 

offence u/s 323 IPC and Rs.500/- (Rupees five hundred) for minor offence u/s 

352 of Indian Penal Code and i/d of payment of fine to undergo simple 

imprisonment for one month for each offence which shall run concurrently. 

  The fine amount if recovered from the convicts, Rs.1,000/- (One 

thousand) be paid to victim Smti Tarabati Devi & Rs.1,000/- (One thousand) be 

paid to victim Smti Binita Kumari as compensation. A copy of the judgment be 

furnished to the convicts free of cost. 

  This case accordingly stands disposed of. 

 

Addl. Chief Judicial Magistrate,                      
Nalbari 

 

  Later on : Seen petition no. 7851/19 filed by the convicts Shon Malakar 

and Dimbeswar Sarma seeking time for payment of the fine amount which is allowed. 

The accused are allowed to remain on previous bail till next date. 

  Fix on 06-04-2019 for payment. 

Addl. Chief Judicial Magistrate,                      
Nalbari 


